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DECLARATION OF CHRISTOPHER M. BURKE IN SUPPORT OF 

REPLY MEMORANDUM OF LAW IN SUPPORT OF LEAD COUNSEL’S MOTION 
FOR AN AWARD OF ATTORNEYS’ FEES AND REIMBURSEMENT 

OF LITIGATION EXPENSES 
 

Pursuant to 28 U.S.C. §1746, I, Christopher M. Burke, declare: 

1. I am a partner in the law firm of Scott+Scott Attorneys at Law LLP. 

2. I have been actively involved in prosecuting this action, am familiar with its 

proceedings, and have personal knowledge of the matters set forth herein.  If called upon and 

sworn as a witness, I could competently testify thereto. 

3. Attached to this declaration are true and correct copies of the following: 

Exhibit 1 Cobell v. Salazar, Case No. 1:96CV01285, Agreement on Attorneys’ Fees, 
Expenses, and Costs (D.D.C. Dec. 17, 2010) (ECF No. 3664-1) 

Exhibit 2 In re Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico, on April 
20, 2010, MDL No. 2179, Order and Reasons (E.D. La. Feb. 15, 2017)(ECF No. 
22252) 

Exhibit 3 In re Processed Egg Products Antitrust Litigation, No. 08-md-2002, Order (E.D. Pa. 
Nov. 20, 2017)(ECF No. 1570) 

Exhibit 4 Relevant excerpts from the deposition transcript of Keith Kornell, taken on March 
30, 2018 

Exhibit 5 Relevant excerpts from the deposition transcript of Gregory John Galan, taken on 
March 30, 2018 
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I certify under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct.  Executed on April 23, 2018 in New York, New York. 

 
s/ Christopher M. Burke    
CHRISTOPHER M. BURKE 
SCOTT+SCOTT ATTORNEYS AT LAW LLP 
600 W. Broadway, Suite 3300  
San Diego, CA 92101 
Telephone: 619-233-4565 
Facsimile:  619-233-0508 

Case 1:13-cv-07789-LGS   Document 1036   Filed 04/23/18   Page 2 of 3



CERTIFICATE OF SERVICE 

I hereby certify that on April 23, 2018, I caused the foregoing to be electronically filed 

with the Clerk of the Court using the CM/ECF system which will send notification of such filing 

to the email addresses denoted on the Electronic Mail Notice List. 
 
 
s/ Christopher M. Burke    
CHRISTOPHER M. BURKE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
ELOUISE PEPION COBELL, et al., 

Plaintiffs, 

vs. 

KEN SALAZAR, Secretary of the Interior, et al., 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 1:96CV01285-JR 

 

 

 

 

Agreement on Attorneys’ Fees, Expenses, and 
Costs 

 

 

 

 

 

 

 

 

December 7, 2009
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WHEREAS the Parties entered the Class Action Settlement Agreement, dated 

December 7, 2009 (“Main Cobell Agreement”); and 

WHEREAS the Parties desire that the Class should compensate Class Counsel for 

reasonable attorney fees and related expenses and costs; 

THEREFORE, the Parties hereby enter this Agreement on Attorneys’ Fees, 

Expenses, and Costs (“Fee Agreement”). 

1. Unless otherwise defined herein, this Fee Agreement incorporates all 

defined terms in the Main Cobell Agreement and shall be interpreted in a manner 

consistent with the Main Cobell Agreement. 

2. The amount of attorneys’ fees, expenses and costs shall be decided by the 

Court in accordance with controlling law and awarded from the Accounting/Trust 

Administration Fund. 

3. The Parties agree that litigation over attorneys’ fees, expenses, and costs 

should be conducted with a civility consistent with the Parties' mutual desire to reach an 

amicable resolution on all open issues. The Parties agree therefore that all documents 

filed in connection with the litigation over attorneys’ fees, expenses, and costs shall 

consist of a short, plain statement of the facts and the law with the goal of informing the 

Court of relevant information for its consideration. 

4. Attorneys’ Fees, Expenses, and Costs Incurred through December 7, 

2009.   

a. Plaintiffs may submit a motion for Class Counsel’s attorney fees, 

expenses, and costs incurred through December 7, 2009.  Such motion 

shall not assert that Class Counsel be paid more than $99,900,000.00 
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above amounts previously paid by Defendants.  Unless otherwise ordered 

by the Court, Plaintiffs’ memorandum of points and authorities in support 

of such claim shall not exceed 25 pages and shall be filed no later than 

thirty (30) days following Preliminary Approval, and Class Counsel’s 

reply in support of such claim shall not exceed 15 pages.   

b. Defendants may submit a memorandum in opposition to Plaintiffs’ 

motion.  Such memorandum shall not assert that Class Counsel be paid 

less than $50,000,000.00 above the amounts previously paid by 

Defendants.  Unless otherwise ordered by the Court, Defendant’s 

memorandum shall not exceed 25 pages and shall be filed within 30 days 

after Plaintiffs’ motion.   

c. Concurrently with any motion for fees, expenses, and costs of attorneys 

through December 7, 2009, Plaintiffs shall file statements regarding Class 

Counsel’s billing rates, as well as contemporaneous, where available, and 

complete daily time, expense, and cost records supporting this motion. 

Defendants may also submit an annotated version or summary of the time, 

expense and cost records in support of their opposition.  

d. Plaintiffs disclosure and filing of the records referenced in the preceding 

paragraph shall not constitute a waiver of any attorney client privilege or 

attorney work product protections. Plaintiffs may request the entry of an 

appropriate protective order regarding such confidential records. 

e. In the event that the Court awards attorneys’ fees, expenses, and costs 

covered by this Paragraph in an amount equal to or greater than 

2 
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$50,000,000.00 and equal to or less than $99,900,000.00, Plaintiffs, Class 

Counsel and Defendants agree not to file a notice of appeal concerning 

such award. 

5. Attorneys’ Fees, Expenses, and Costs Incurred after December 7, 2009.  

Plaintiffs may submit a motion for Class Counsel’s attorneys’ fees, expenses, and costs 

incurred after December 7, 2009, up to $10,000,000.00.  Such motion shall be based 

solely on attorney hours and actual billing rates and actual expenses and costs incurred, 

and may not be justified by any other means (such as a percentage of the class recovery).  

Such motion shall be resolved in such manner as directed by the Court. Concurrently 

with any motion for post Agreement attorneys’ fees, expenses, and costs, Plaintiffs shall 

file statements regarding Class Counsel’s billing rates, as well as complete and 

contemporaneous daily time, expense, and cost records supporting this motion. 

6. Should (a) either party terminate the Main Cobell Agreement pursuant to 

the terms thereof, (b) the Main Cobell Agreement become null and void because a 

condition subsequent does not occur, or (c) the Main Cobell Agreement not finally be 

approved by the Court, this Fee Agreement shall be null and void, and the parties and 

Class Counsel shall take such steps as are necessary to restore the status quo ante. 

7. Nothing in this Fee Agreement shall affect the right of any non-party to 

this Fee Agreement. 

Wherefore, intending to be legally bound in accordance with the terms of this Fee 

Agreement, the Parties hereby execute this Fee Agreement: 

3 
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SIGNATURES 

Wherefore, intending to be legally bound in accordance with the terms of this 

Agreement, the Parties hereby execute this Agreement: 

FOR PLAINTIFFS: FOR DEFENDANTS: 

~~····~ /.LU 
~~+=~~=-----~~~~~~ T~~ 

Associate Attorney General 

/~ ~ . ~-~--
reith M. Harper, Class Counsel 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF LOUISIANA 

 

In Re: Oil Spill by the Oil Rig “Deepwater 

Horizon” in the Gulf of Mexico, on 

April 20, 2010 

 

This document relates to: 

 

Nos. : 12-970, 15-4143, 15-4146, 

 and 15-4654 

* 

 

* 

 

* 

 

* 

 

* 

 

 

MDL NO. 2179 

 

SECTION: J 

 

 

JUDGE CARL J. BARBIER 

 

MAGISTRATE JUDGE  

JOSEPH C. WILKINSON, JR. 

 

ORDER AND REASONS 

[Granting Final Approval of the HESI and Transocean Punitive Damages and 

Assigned Claims Class Action Settlements] 

 

 On May 29, 2015, and September 4, 2015, Class Counsel for the Deepwater Horizon 

Economic and Property Damages Settlement Class (“DHEPDS Class”)1 and the Plaintiffs’ 

Steering Committee (collectively, “PSC”) filed two essentially and functionally identical 

settlement agreements in these proceedings: (1) the HESI Punitive Damages and Assigned 

Claims Settlement (Amended As of September 2, 2015) (and Addenda and Exhibits thereto) 

(“HESI Settlement Agreement”) [Rec. Docs. 15322-1 through 15322-6]; and (2) the Transocean 

Punitive Damages and Assigned Claims Settlement Agreement (and Addenda and Exhibits 

                                                 
1 The DHEPDS Class was defined and formally certified by this Court in its Order and Judgment of December 21, 

2012. Rec. Doc. 8139.  This class certification and the class action settlement for which it was certified have been 

affirmed on appeal and are final and effective for the purposes of the DHEPDS Agreement, as amended on May 2, 

2012, including exhibits thereto [Rec. Docs. 6430 through 6430-45], which provide for the assignment, to the 

DHEPDS Class, of the claims against HESI and Transocean that are proposed to be resolved by the HESI and 

Transocean Settlement Agreements.  See In re Deepwater Horizon, 739 F.3d 790 (5th Cir. 2014), cert. denied, 135 

S. Ct. 754 (2014).  The class definition of the DHEPDS Class, as set forth in said December 21, 2012 Order and 

Reasons [Granting Final Approval of the Economic and Property Damages Settlement Agreement]; Order and 

Judgment Granting Final Approval of Economic and Property Damages Settlement and Confirming Certification of 

the Economic and Property Damages Settlement Class, and Appendices thereto [Rec. Docs. 8138, 8139] is hereby 

incorporated by reference and as fully set forth in this Order. 
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thereto) (the “Transocean Settlement Agreement”) [Rec. Docs. 14644-1 through 14644-5] 

(collectively, “the Proposed Settlements”).2 

 In a brief filed on August 5, 2016, the PSC requested that the Proposed Settlements be 

fully and finally approved.  Rec. Doc. 21423 at 21. 

 In sum, the Proposed Settlements create a “Punitive Damages Settlement Class” or “New 

Class” for purposes of effectuating allocation and distribution of a portion of the aggregate 

settlement benefits totaling $1,241,886,667.00, as between and among the New Class and the 

previously-certified DHEPDS Class, in order to resolve the bundle of claims that the DHEPDS 

Class received by assignment from BP and punitive damages claims that the New Class 

Members assert against HESI and Transocean in their Class Action Complaints. 

 Magistrate Judge Wilkinson, serving as Allocation Neutral under the Settlement 

Agreements, has determined that $903,638,743.58 (plus any interest earned in the Qualified 

Settlement Fund associated with this allocated amount) will be allocated to the New Class, and 

that $338,247,923.42 (plus any interest earned in the Qualified Settlement Fund associated with 

this allocated amount) will be allocated to the existing DHEPDS Class.3  Rec. Doc. 15652. 

I. Factual and Procedural History 

 On April 20, 2010, a blowout, explosion, and fire occurred aboard the Deepwater 

Horizon, a semi-submersible mobile offshore drilling rig, as it was engaged in drilling activities 

on the “Macondo Well” on the Outer Continental Shelf off the coast of Louisiana.  These events 

                                                 
2 For purposes of the Proposed Settlements and this Order, “HESI” means and includes Halliburton Energy Services, 

Inc. and Halliburton Company; and “Transocean” means and includes Triton Asset Leasing GmbH, Transocean 

Deepwater Inc., Transocean Offshore Deepwater Drilling Inc., and Transocean Holdings LLC. 

 
3 Originally, HESI agreed to an aggregate payment of $1,028,000,000 and Transocean agreed to an aggregate 

payment of $211,750,000, for a total of $1,239,750,000.  From this collective aggregate amount, Judge Wilkinson, 

sitting as the Allocation Neutral, allocated 72.8% to the New Class and 27.2% to the Old Class.  The collective 

aggregate amount was raised to $1,241,886,667 based on an increased final payment from HESI.  See Rec. Doc. 

21573.  The allocation reflected above reflects the full $1,241,886,667 allocated according to the same percentages 

found appropriate by Judge Wilkinson. 
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led to eleven deaths, dozens of injuries, and a massive discharge of oil into the Gulf of Mexico 

that continued for nearly three months.  On August 10, 2010, the Judicial Panel on Multidistrict 

Litigation (“JPML”) centralized all federal actions (excluding securities suits) in this Court 

pursuant to 28 U.S.C. § 1407.  Eventually, several thousand cases with over one hundred 

thousand claimants would be consolidated with this Multidistrict Litigation. 

 On October 19, 2010, the Court issued Pretrial Order 11 [Rec. Doc. 569] (“PTO 11”), 

creating pleading bundles for various types of claims.  Relevant here is the “B1 bundle,” which 

encompasses all private claims for economic loss and property damage, as well as “Bundle C,” 

which includes public claims for damages brought by local government entities. PTO 11 ¶ 

III(B1), (C).  In accordance with PTO 11, the PSC filed the B1 Master Complaint on December 

15, 2010 [Rec. Doc. 879], a First Amended B1 Master Complaint on February 9, 2011 [Rec. 

Doc. 1128], and, in accordance with PTO 33, a voluntary Local Government Entity Master 

Complaint [Rec. Doc. 1510].  Numerous Defendants filed motions to dismiss the First Amended 

B1 Complaint and the Local Government Master Complaint. On August 26, 2011, and December 

9, 2011, the Court issued Orders and Reasons granting in part and denying in part these motions.  

Rec. Docs. 3830, 4845.  HESI and Transocean also answered the First Amended Complaint.  

Rec. Docs. 1398 and 4118.  Phase One of a multi-phase trial in Transocean’s Limitation and 

Liability Action, Case No. 10-2771, was originally scheduled for February 27, 2012. 

 During the pre-trial phase, the parties engaged in extensive discovery and motion 

practice, including taking over 311 depositions, producing over 90 million pages of documents, 

and exchanging more than 80 expert reports on an intense and demanding schedule.  Depositions 

were conducted on multiple tracks and on two continents.  Discovery was kept on course by 
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weekly discovery conferences before Magistrate Judge Shushan.  The Court also held monthly 

status conferences with the parties. 

 On March 2, 2012, the Court was informed that BP and the PSC had reached an 

Agreement-in-Principle on proposed settlements.  Consequently, the Court adjourned Phase One 

of the trial, because of the potential for realignment of the parties in this litigation and substantial 

changes to the current trial plan.  Rec. Doc. 5955.  On April 16, 2012, the PSC filed a new class 

action complaint to serve as the vehicle for the proposed DHEPDS Agreement, see No. 12-970, 

Bon Secour Fisheries, Inc. et al. v. BP Exploration & Production Inc., et al., and submitted the 

proposed DHEPDS Agreement for preliminary approval, which was granted by Order dated May 

2, 2012.  Rec. Doc. 6148. 

 The DHEPDS class notice and settlement approval process continued throughout 2012, 

culminating, after full hearing and consideration, in the Court’s December 21, 2012 Order and 

Reasons [Rec. Doc. 8138] and Final Order and Judgment [Rec. Doc. 8139] granting final 

approval of the DHEPDS.  Appellate challenges followed, including some by the settling 

defendant BP, and the DHEPDS became final in 2014.  The DHEPDS claims deadline occurred 

on June 8, 2015, and the Claims Administration process continues.  As of December 31, 2016, 

over 387,000 DHEPDS claims have been filed, and over 148,000 claims, totaling over $9.6 

billion, have been paid to DHEPDS class members.  Rec. Doc. 22149-1 . 

 The DHEPDS released class members’ claims against BP and most of the other 

defendants, but retained punitive damages claims against HESI and Transocean, and further 

assigned BP’s compensatory and punitive damages claims against the two companies to the 

DHEPDS Class.  Pursuant to the Agreement, BP would satisfy plaintiffs’ compensatory damages 

claims against BP, HESI, and Transocean, but plaintiffs could pursue their punitive damage 
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claims against HESI and Transocean.  The Agreement further provided that plaintiffs would not 

execute on any future damages award against HESI and Transocean, including an award on BP’s 

assigned claims (which included BP’s contribution claims), unless and until a court finally 

determined that Transocean and HESI could not recover such damages from BP.  See also 

DHEPDS Ex. 21, Rec. Doc. 6430-39. 

 During and after the approval process for the DHEPDS, the Court conducted bench trials 

and issued findings on Phases One and Two of its multiphase trial plan, as described in its 

Findings of Fact and Conclusions of Law: Phase One Trial (revised) [Rec. Doc. 13381-1] 

(“Phase One Findings”) and its Findings of Fact and Conclusions of Law: Phase Two Trial [Rec. 

Doc. 14021] (“Phase Two Findings”). 

 On September 2, 2014, HESI filed its original Settlement Agreement resolving claims 

assigned to the DHEPDS Settlement Class and punitive damages claims made by the New 

Class.4  Rec. Doc. 13346. 

 On September 4, 2014, the Court issued its Phase One Findings (revised on September 9, 

2014)  [Rec. Doc. 13381-1], which held, among other things, that under the facts of this case, the 

negligent conduct of HESI and Transocean did not rise to the level of gross negligence, 

recklessness, or other egregious conduct.  Hence, no punitive damages against Transocean or 

HESI were warranted, nor was there any basis to invalidate the BP-HESI or BP-Transocean 

indemnity agreements and releases. 

 Due to the uncertainty of continuing litigation, Transocean ultimately reached a similar 

settlement agreement to that made by HESI, resolving the same sets of claims made against 

Transocean.  The Proposed Settlements, described below, feature Aggregate Payments totaling 

                                                 
4 Given the uncertainty HESI faced regarding its liability following the Phase One trial, the Court finds that the 

HESI Settlement was reasonable as to the HESI Defendants given their potential exposure to the punitive damage 

claims and the Assigned Claims. 
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$1,241,886,667 for both the DHEPDS and New Classes; inter-class allocation by a court-

appointed Allocation Neutral; and claims administration and distribution under Court auspices.  

II. Overview of the Settlements5 

 The HESI Settlement and the Transocean Settlement are virtually identical in their 

operative terms and in terms of claims resolved.  Both Proposed Settlements resolve claims 

assigned from BP to the DHEPDS Class (the “Assigned Claims”) as well as the claims of those 

purporting to have standing under general maritime law to bring claims against HESI and 

Transocean, respectively, for punitive damages (the “New Class Claims”).  If final approval is 

granted, then, in exchange for the remedies summarized below, HESI and Transocean would 

obtain a full and final release from the DHEPDS Class for all Assigned Claims, as well as a 

broad classwide release for any and all claims asserted in the New Class Actions for punitive 

damages, save and except for the small number of claimants who are class members and who 

have validly opted out of the Settlements. 

 To effectuate the Proposed Settlements, DHEPDS Class Counsel has agreed on behalf of 

the DHEPDS Class, as a juridical entity, to accept the allocated amount of $338,247,923.42 (plus 

any interest earned in the Qualified Settlement Fund associated with this allocated amount) in 

full and final settlement of all Assigned Claims.  Further, on behalf of the New Punitive 

Damages Class (sometimes referred to as the “New Class”), New Class Counsel seek to certify a 

class pursuant to Fed. R. Civ. P. 23(a) and (b)(3) for settlement purposes only.  The putative New 

Class consists of private individuals, businesses, and Local Government entities defined by (1) 

geographic bounds and (2) the nature of their loss or damage.  Both criteria must be met in order 

                                                 
5 While the HESI Settlement Agreement and the Transocean Settlement Agreement are both relatively short and 

straightforward, the Court here summarizes their most significant features.  In the unlikely event of any discrepancy 

between the Court’s description of the Settlement Agreements and the actual terms of the Settlement Agreements, 

the Settlement Agreements control.  Unless otherwise indicated, capitalized terms in this Order and Reasons shall 

have the same meaning assigned to them in the Settlement Agreements. 
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for the person or entity to be within the settlement class.  Claims of non-class members are 

unaffected by the Proposed Settlements; and as to claims of class members, unless such claims 

are specifically excluded from the Proposed Settlements (as identified below), the Court finds 

that the New Class definition encompasses all claims of claimants with potential standing to 

bring punitive damage claims against HESI and/or Transocean under general maritime law.   

 The geographic bounds of the Proposed Settlements include: (1) Real Property that is 

adjacent to Identified Gulf Waters, which are waters within the territory of the States of 

Louisiana, Mississippi, and Alabama as well as certain counties in Texas and Florida; 

(2) Personal Property located in Gulf Coast Areas or Identified Gulf Waters; (3) Commercial 

Fishermen and Charterboat Operators who landed Seafood in the Gulf Coast Areas; and 

(4) Subsistence claimants who fished or hunted in the Identified Gulf Waters or Gulf Coast 

Areas.  Each of these geographic restrictions also carries with it a temporal restriction.  The 

Proposed Settlements recognize four categories of claimants: (1) Real Property claimants; 

(2) Personal Property claimants; (3) Commercial Fishermen and Charterboat Operators; and 

(4) Subsistence claimants.  The New Class definition also excludes specific claimants including 

the following: 

(a)  any New Class Member who timely and properly elected to opt out of the New 

Class under procedures established by the Court; 

 

(b)  defendants in MDL 2179; 

 

(c)  the Court, including any sitting judges on the United States District Court for the 

Eastern District of Louisiana, their law clerks serving during the pendency of 

MDL 2179, and any immediate family members of any such judge or law clerk; 

 

(d)  Governmental Organizations (not including any Local Government); 

 

(e)  any Natural Person or Entity who or that made a claim to the GCCF, was paid, 

and executed a valid GCCF Release and Covenant Not to Sue, not including any 

GCCF Release and Covenant Not to Sue covering only Bodily Injury Claims; 
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(f)  BP Released Parties and individuals who were employees of BP Released Parties 

during the Class Period; 

 

(g)  HESI and Individuals who were employees of HESI during the Class Period; and 

 

(h)  Transocean and individuals who were employees of Transocean during the Class 

Period. 

 

 This Court appointed Magistrate Judge Jay Wilkinson to allocate the Aggregate Payment 

under the Proposed Settlements between the Assigned Claims and the New Class Claims.  By the 

terms of the allocation, which this Court has previously approved and approves again by the 

terms of this Order and Reasons, the maximum amount to be paid to DHEPDS Class members 

for the Assigned Claims is $338,247,923.42 (plus any interest earned in the Qualified Settlement 

Fund associated with this allocated amount).  The maximum amount to be paid to New Class 

members for New Class Claims is $903,638,743.58 (plus any interest earned in the Qualified 

Settlement Fund associated with this allocated amount).  Neither HESI nor Transocean will be 

liable to the DHEPDS Class or its members or New Class members above the Aggregate 

Payments made pursuant to the Settlement Agreements. 

 The Settlements, as they relate to the Assigned Claims, will be administered and 

implemented through the existing DHEPDS Class structure for Assigned claims (by and through 

Patrick Juneau, this Court’s appointed claims administrator for the DHEPDS).  Patrick Juneau 

has previously filed his proposed Distribution Model for the funds allocated to the Assigned 

Claims.  Rec. Doc. 18796.6  This Court hereby approves the proposed Distribution Model for the 

funds allocated to the Assigned Claims. 

                                                 
6 The Distribution Model submitted by Patrick Juneau provided generally that “the Aggregate Payment allocated to 

the DHEPDS Class … will be distributed on a pro rata basis to DHEPDS Class members based on the amount paid 

to each claimant by the DHEPDS Court-Supervised Settlement Program (‘CSSP’).”  In light of the process initiated 

by the Court-appointed Neutrals (“the Neutrals”) in resolving various outstanding issues related to MDL 2179, the 

Court will consider a payment made pursuant to the Neutrals’ process to be an “amount paid to [a] claimant by the 
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 As they relate to New Class Claims, the Proposed Settlements will be administered and 

implemented by Michael Juneau, this Court’s appointed Claims Administrator for the New Class 

Claims.  Michael Juneau has previously filed a proposed Distribution Model for New Class 

Claims.  Rec. Doc. 18797 (clarified in Rec. Doc. 21778).  This Court hereby approves the 

proposed Distribution Model for the funds allocated to the New Class Claims.  An extensive 

notice program has been employed by Michael Juneau as the New Class Claims Administrator, 

and clear direction has been given to the relatively small number of claimants who will be 

required to file a claim.  3,573 claims have been timely filed in the New Class settlement [Rec. 

Doc. 22177 at 4], which claims will be considered along with the previously-filed 

DHEPDS/Assigned Claims for which no new claim is necessary. 

 The Proposed Settlements provide a mechanism by which claimants may appeal their 

proposed award to this Court.7  Additionally, the Settlements provide that any common benefit 

Class Counsel fees and costs awarded by the Court will not be deducted from the funds allocated 

to the DHEPDS Class for Assigned Claims or to the New Class for New Class Claims.  Instead, 

these fees and costs will be paid by HESI and Transocean, according to the terms of their 

respective Settlement Agreements, in addition to the portions of the Aggregate Payments 

allocated to each respective class. 

                                                                                                                                                             
DHEPDS Court-Supervised Settlement Program” for purposes of the DHEPDS Class Distribution Model so long as 

that payment was related to a claim which at the time of settlement and withdrawal had not been fully and finally 

determined by the Settlement Program (i.e., all opportunities for Re-Review, Reconsideration and/or Appeal to the 

extent permissible had not been exhausted) and thus remained subject to the CSSP claims process. 

 
7 See Section 8(e) of the Proposed Settlements.  In a Joint Clarification in Support of Final Approval, Class Counsel, 

Transocean, and HESI clarified that “the Claims Administrator and/or the Court shall have the flexibility to utilize 

one or more of the U.S. Eastern District of Louisiana Magistrate Judges to consider some or all of these appeals. In 

such cases, the magistrate’s decision on any appeal involving the amount of any payment to any individual claimant 

(other than a determination that a claimant is not entitled to any payment due to a failure to meet the Class 

Definition) shall be final and binding, and there shall be no appeal to any other court including the U.S. Court of 

Appeals for the Fifth Circuit.”  Rec. Doc. 22178. 
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III. Legal Standards 

A. Class Certification 

 Rule 23 of the Federal Rules of Civil Procedure provides, in pertinent part: 

(a) Prerequisites. One or more members of a class may sue or be sued as 

representative parties on behalf of all members only if: 

 (1) the class is so numerous that joinder of all members is impracticable; 

 (2) there are questions of law or fact common to the class; 

 (3) the claims or defenses of the representative parties are typical of the claims 

or defenses of the class; and 

 (4) the representative parties will fairly and adequately protect the interests of 

the class. 

 

(b) Types of Class Actions. A class action may be maintained if Rule 23(a) is 

satisfied and if: 

. . . 

 (3) the court finds that the questions of law or fact common to class members 

predominate over any questions affecting only individual members, and that a 

class action is superior to other available methods for fairly and efficiently 

adjudicating the controversy. The matters pertinent to these findings include: 

  (A) the class members’ interests in individually controlling the 

prosecution or defense of separate actions; 

  (B) the extent and nature of any litigation concerning the controversy 

already begun by or against class members; 

  (C) the desirability or undesirability of concentrating the litigation of the 

claims in the particular forum; and 

  (D) the likely difficulties in managing a class action. 

Fed. R. Civ. P. 23(a), (b)(3).  “Subdivisions (a) and (b) focus court attention on whether a 

proposed class has sufficient unity so that absent members can fairly be bound by decisions of 

class representatives.”  Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 621 (1997).  However, 

when “[c]onfronted with a request for settlement-only class certification, a district court need not 

inquire whether the case, if tried, would present intractable management problems, see Fed. Rule 

Civ. Proc. 23(b)(3)(D), for the proposal is that there be no trial.  But other specifications of the 

Rule—those designed to protect absentees by blocking unwarranted or overbroad class 
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definitions—demand undiluted, even heightened, attention in the settlement context.”  Id. at 

620.8 

 Rule 23(a) contains an implied requirement that the class be adequately defined and 

clearly ascertainable by reference to objective criteria.  Union Asset Mgmt. Holding A.G. v. Dell, 

Inc., 669 F.3d 632, 639 (5th Cir. 2012); In re Fosamax Prods. Liab. Litig., 248 F.R.D. 389, 395 

(S.D.N.Y. 2008).  In order to satisfy Rule 23(a)(1)’s numerosity requirement, the mover typically 

must show that joinder is impracticable through some evidence or reasonable estimate of the 

number of purported class members.  Pederson v. La. State Univ., 213 F.3d 858, 868 (5th Cir. 

2000).  Commonality under Rule 23(a)(2) requires “that all of the class members’ claims depend 

on a common issue of law or fact whose resolution ‘will resolve an issue that is central to the 

validity of each one of the [class member’s] claims in one stroke.’”  M.D. ex rel. Stukenberg v. 

Perry, 675 F.3d 832, 840 (5th Cir. 2012) (emphasis omitted) (quoting Wal-Mart Stores, Inc. v. 

Dukes, 564 U.S. 338, 350 (2011)).  Thus, classwide proceedings must have the ability “to 

generate common answers apt to drive the resolution of the litigation.”  Wal-Mart, 564 U.S. at 

350 (citation omitted).  However, “even a single common question will do.”  Id. at 359 

(quotations, brackets, and citations omitted).  “The focus in the settlement context should be on 

the conduct (or misconduct) of the defendant and the injury suffered as a consequence.”  In re 

Heartland Payment Sys., Inc. Customer Data Sec. Breach Litig., 851 F. Supp. 2d 1040, 1053 

(S.D. Tex. 2012) (citation and quotations omitted). 

 The typicality requirement under Rule 23(a)(3) is not demanding; “[i]t focuses on the 

similarity between the named plaintiffs’ legal and remedial theories and the theories of those 

                                                 
8 The Proposed Settlements present a unique circumstance in that HESI finalized its Settlement prior to this Court’s 

issuance of its Phase One Findings, while Transocean finalized its Settlement after issuance of the Phase One 

Findings.  This Court’s analysis will generally analyze the requirements for fairness of the Class Settlement using 

traditional analysis language, despite the fact that a trial has occurred in this matter regarding liability issues. 
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whom they purport to represent.”  Mullen v. Treasure Chest Casino, LLC, 186 F.3d 620, 625 (5th 

Cir. 1999), abrogated in part by, Wal-Mart, supra, as recognized in M.D. ex rel. Sukenberg, 675 

F.3d at 839–40.  “Typicality does not require a complete identity of claims.  Rather, the critical 

inquiry is whether the class representative’s claims have the same essential characteristics of 

those of the putative class.  If the claims arise from a similar course of conduct and share the 

same legal theory, factual differences will not defeat typicality.”  James v. City of Dallas, 254 

F.3d 551, 571 (5th Cir. 2001), abrogated in part by, Wal-Mart, supra, as recognized in M.D. ex 

rel. Sukenberg, 675 F.3d at 839–40; see also Mullen, 186 F.3d at 625 (“Any variety in the 

illnesses the Named Plaintiffs and the class members suffered will not affect their legal or 

remedial theories, and thus does not defeat typicality.”).  Courts have held that “[t]he major 

concern under Rule 23(a)(3) is if unique defenses against a named plaintiff threaten to become 

the focus of the litigation,” and that the key to the typicality inquiry is “whether a class 

representative would be required to devote considerable time to rebut the Defendants’ claims.”  

In re Enron Corp. Secs. Litig., 529 F. Supp. 2d 644, 674 (S.D. Tex. 2006) (citation and quotation 

omitted). 

 Rule 23(a)(4)’s adequacy requirement “encompasses class representatives, their counsel, 

and the relationship between the two.”  Berger v. Compaq Computer Corp., 257 F.3d 475, 479 

(5th Cir. 2001).  Thus, “the adequacy requirement mandates an inquiry into [1] the zeal and 

competence of the representatives’ counsel and [2] the willingness and ability of the 

representatives to take an active role in and control the litigation and to protect the interests of 

the absentees.”  Id. (citations, quotations, and alterations omitted).  Finally, “‘[t]he adequacy 

inquiry also serves to uncover conflicts of interest between the named plaintiffs and the class 

they seek to represent.’”  Id. at 479–80 (quoting Amchem, 521 U.S. at 625). 
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 Under Rule 23(b)(3), “common questions must predominate over any questions affecting 

only individual members; and class resolution must be superior to other available methods for 

the fair and efficient adjudication of the controversy.  In adding ‘predominance’ and ‘superiority’ 

to the qualification-for-certification list, the Advisory Committee sought to cover cases in which 

a class action would achieve economies of time, effort, and expense, and promote uniformity of 

decision as to persons similarly situated, without sacrificing procedural fairness or bringing 

about other undesirable results.”  Amchem, 521 U.S. at 615 (citations, quotations, and alterations 

omitted).  The predominance inquiry ordinarily “requires the court to assess how the matter will 

be tried on the merits, which ‘entails identifying the substantive issues that will control the 

outcome, assessing which issues will predominate, and then determining whether the issues are 

common to the class.’”  In re Wilborn, 609 F.3d 748, 755 (5th Cir. 2010) (quoting O’Sullivan v. 

Countrywide Home Loans, Inc., 319 F.3d 732, 738 (5th Cir. 2003)).  “[C]ommon issues must 

constitute a significant part of the individual cases.”  Mullen, 186 F.3d at 626.  This is a matter of 

weighing, not counting, issues.  Id.  As mentioned above, the Court need not consider whether 

the class action would create intractable management problems. 

B. Settlement Evaluation 

 Proponents of a class settlement must show by a preponderance of the evidence that the 

settlement is “fair, reasonable, and adequate.”  Fed. R. Civ. P. 23(e)(2); Wineland v. Casey’s 

Gen. Stores, Inc., 267 F.R.D. 669, 676 (S.D. Iowa 2009).  The Fifth Circuit has articulated six 

factors to guide a court’s review of whether a settlement is fair, reasonable, and adequate: 

(1)  the existence of fraud or collusion behind the settlement; 

(2)  the complexity, expense, and likely duration of the litigation; 

(3)  the stage of the proceedings and the amount of discovery 

completed; 

(4)  the probability of plaintiffs’ success on the merits; 

(5)  the range of possible recovery; and 
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(6)  the opinions of the class counsel, class representatives, and absent 

class members. 

Reed v. General Motors Corp., 703 F.2d 170, 172 (5th Cir. 1983). 

C. Notice Criteria 

 Where parties seek certification of a settlement class pursuant to Rule 23(b)(3) and 

approval of a settlement pursuant to Rule 23(e), notice of the class settlement must meet the 

requirements of both Rule 23(c)(2)(B) and Rule 23(e)(1).  In re CertainTeed Roofing Shingle 

Prods. Liab. Litig., 269 F.R.D. 468, 480 (E.D. Pa. 2010); accord In re Serzone Prods. Liab. 

Litig., 231 F.R.D. 221, 231 (S.D. W. Va. 2005); see also MANUAL FOR COMPLEX LITIGATION 

(FOURTH) § 21.633 (2004) (“For economy, the notice under Rule 23(c)(2) and the Rule 23(e) 

notice are sometimes combined.”).  Rule 23(c)(2)(B) states: 

For any class certified under Rule 23(b)(3), the court must direct to class members 

the best notice that is practicable under the circumstances, including individual 

notice to all members who can be identified through reasonable effort. The notice 

must clearly and concisely state in plain, easily understood language: 

(i)  the nature of the action; 

(ii)  the definition of the class certified; 

(iii)  the class claims, issues, or defenses; 

(iv)  that a class member may enter an appearance through an attorney if the 

member so desires; 

(v)  that the court will exclude from the class any member who requests 

exclusion; 

(vi)  the time and manner for requesting exclusion; and 

(vii)  the binding effect of a class judgment on members under Rule 23(c)(3). 

Fed. R. Civ. P. 23(c)(2)(B). 

 The notice requirements of Rule 23(e)(1) are less stringent: “The court must direct notice 

in a reasonable manner to all class members who would be bound by the [settlement] proposal.”  

Subject to the requirements of due process, notice under Rule 23(e)(1) gives the Court discretion 

over the form and manner of notice.  See Fowler v. Birmingham News Co., 608 F.2d 1055, 1059 

(5th Cir. 1979).  Significantly, compliance with Rule 23(c)(2)(B) can satisfy the Due Process 
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Clause.  See In re Enron Corp. Secs., Derivs., & “ERISA” Litig., No. MDL-1446, 2008 WL 

4178151, at *2 (S.D. Tex. Sept. 8, 2008). 

 The Class Action Fairness Act (“CAFA”) requires that notice of the proposed settlement 

be served “upon the appropriate State official of each State in which a class members resides and 

the appropriate Federal official.”  28 U.S.C.§ 1715(b).  CAFA further states, “An order giving 

final approval of a proposed settlement may not be issued earlier than 90 days after the later of 

the dates on which the appropriate Federal official and the appropriate State official are served 

with the notice requirement under subsection (b).”  Id. § 1715(d).  Ninety days have passed 

between the time of the CAFA notices were served and the issuance of this Order and Reasons.   

IV. Discussion 

 The HESI and Transocean Settlements have two components: the New Class Settlement 

and the Assigned Claims Settlement. Both are fair, reasonable, and adequate. 

A. The New Class Settlement 

i. This Settlement Class May Be Certified For Purposes of Settlement 
Only Pursuant to Rules 23(a) and (b)(3). 

 For the reasons discussed below, the HESI and Transocean Punitive Damages Class (the 

“New Class,” set out in Exhibit A to this Order and Reasons) may be certified pursuant to 

Federal Rule of Civil Procedure 23(a) and (b)(3), for purposes of settlement only. 

 The Court finds it telling that no class member has objected to or otherwise questioned 

the propriety of class treatment for settlement purposes under Rule 23(a) or (b)(3).  The Court 

will nevertheless analyze the proposed New Class under the Rule 23 criteria in order to fulfill its 

responsibility to the putative class. 

 Settlement classes are a typical feature of modern class litigation, and courts routinely 

certify them, under the guidance of Amchem Prods., Inc. v. Windsor, 521 U.S. 591 (1997), to 
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facilitate the voluntary resolution of legal disputes.  See, e.g., In re Chinese-Manufactured 

Drywall Prods. Liab. Litig., MDL No. 2047, 2012 WL 92498, at *8–11 (E.D. La. Jan. 10, 2012); 

Stott v. Cap. Fin. Servs., 277 F.R.D. 316, 324–26 (N.D. Tex. 2011); see also MANUAL FOR 

COMPLEX LITIGATION (FOURTH) § 21.612 (2004) (“Settlement classes—cases certified as class 

actions solely for settlement—can provide significant benefits to class members and enable the 

defendants to achieve final resolution of multiple suits.”). 

 Indeed, a larger class arising out of these same events was certified for settlement 

purposes and approved in Deepwater Horizon II, 739 F.3d 790 (5th Cir. 2014), cert. denied, 135 

S. Ct. 754 (2014). 

a. This Settlement Class Satisfies the Ascertainability 
Requirement 

 The Punitive Damages Settlement Class is discrete and ascertainable. The class definition 

is geographically circumscribed to Louisiana, Alabama, Mississippi, and certain specified 

counties in Florida and Texas along the Gulf Coast, as well as Identified Gulf Waters.  Nothing 

in the New Class definition requires a determination on the merits or delves into any person’s 

subjective mental state.  The definition is based on objective criteria such as where a person 

owned property or worked or engaged in subsistence fishing and hunting.  In sum, the New Class 

definition “is objective and precise and does not turn on the merits.”  Klonoff Decl. ¶ 57.9 

b. This Settlement Class Meets Rule 23(a)’s Requirements. 

1. Rule 23(a)(1): Numerosity 

 Based on the most recent DHEPDS Status Report, 113,912 people and businesses located 

in the Gulf Coast Area submitted 168,876 claims in the Seafood, Coastal, Wetlands, Subsistence, 

Vessel Damage, and Real Property Sales categories to the Deepwater Horizon Settlement 

Program, with 94,574 such claims determined to be eligible for compensation thus far.  Rec. 

                                                 
9 Professor Klonoff’s Declaration was submitted as Exhibit 1 of the PSC’s Final Approval Brief. Rec. Doc. 21423-1. 
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Doc. 22149-1 at 1-2.  Many, if not all, of these claimants (as well as some people, businesses, 

and local government entities that opted out or were excluded from the BP Economic Class) fall 

within the New Class.  The Fifth Circuit has consistently held that classes only a fraction of this 

size satisfy Rule 23(a)(1)’s numerosity requirement.  See, e.g., Mullen v. Treasure Chest Casino 

LLC, 186 F.3d 620, 624 (5th Cir. 1999) (between one hundred and one hundred fifty); Jack v. 

Am. Linen Supply Co., 498 F.2d 122 (5th Cir. 1974) (per curium) (fifty one); Sagers v. Yellow 

Freight Sys., 529 F.2d 721, 734 (5th Cir. 1976) (approximately one hundred ten); Jones v. 

Diamond, 519 F.2d 1090, 1100 n.18 (5th Cir. 1975) (forty-eight).  In addition to the sheer size of 

the class, members are “geographically dispersed, decreasing the practicability of joinder into 

one action.”  Stott, 277 F.R.D. at 324; accord Zeidman v. J. Ray McDermott & Co., Inc., 651 

F.2d 1030, 1038 (5th Cir. 1981) (“Thus, a number of facts other than the actual or estimated 

number of purported class members may be relevant to the ‘numerosity’ question; these include, 

for example, the geographical dispersion of the class . . . .”).  As the Court preliminarily 

concluded on April 12, 2016, see Rec Doc. 16183 at 22, numerosity is plainly satisfied here. 

2. Rule 23(a)(2): Commonality 

 Because “for purposes of Rule 23(a)(2) even a single common question will do,” Wal-

Mart, 564 U.S. at 359 (quotations, brackets, and citations omitted), “Rule 23(a)(2)’s 

‘commonality’ requirement is subsumed under, or superseded by, the more stringent Rule 

23(b)(3) requirement that questions common to the class ‘predominate over’ other questions,” 

Amchem, 521 U.S. at 609.  The Court accordingly explains in greater detail that the commonality 

standard is met in the context of establishing below that Rule 23(b)(3)’s predominance 

requirement is satisfied. 

 The commonality requirement is satisfied because members of the Punitive Damages 

Settlement Class share numerous common legal and factual questions, the resolution of which 
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would advance the ultimate determination of punitive damages, which the Supreme Court has 

emphasized relates primarily to defendants’ conduct. See Exxon Shipping, 554 U.S. 471 at 504. 

This litigation arises out of a single incident, albeit one that unfolded over months, and what has 

become a similarly defined term of art (the “Deepwater Horizon Incident”) in these and the prior 

BP settlement. Such questions evaluating the conduct of a defendant under federal maritime law, 

including the standards under which punitive damages are available, and the answers to these 

common questions are both critical to the litigation and have shaped the terms and conditions of 

the Proposed Settlements. The Class is united in interest in the pursuit of and recovery of 

punitive damages.  The Court confirms its preliminary conclusion, reached on April 12, 2016, 

that commonality is satisfied. See Rec. Doc. 16183 at 23. 

3. Rule 23(a)(3): Typicality 

 Typicality “focuses on the similarity between the named plaintiffs’ legal and remedial 

theories and the theories of those whom they purport to represent.” Mullen v. Treasure Chest 

Casino, LLC, 186 F.3d 620, 625 (5th Cir. 1999).  Typicality is satisfied here, as the New Class 

representatives—like all New Class members—allege punitive damages stemming directly from 

the Deepwater Horizon spill.  The Class Representatives’ claims arise from the same underlying 

event and course of conduct and the Class Representatives share the same maritime legal theories 

as the claims of the Class Members. 

 Here, the class representatives were all impacted by the single event of the oil spill, 

although they lived in different areas within the class geographic boundaries and were in 

engaged in various impacted activities.  Each and all of the class representatives have agreed to 

represent the entire class. No more is required.  See, e.g., Staton v. Boeing Co., 327 F.3d 938, 

957 (9th Cir. 2003) (“Objectors . . . complain that class counsel did not provide clear 

documentation that each job category had a class representative for each type of discrimination 
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alleged.  That level of specificity is not necessary for class representatives to satisfy the typicality 

requirement.”); Stott, 277 F.R.D. at 325 (“Although certain of the class members may have dealt 

with different individuals associated with Capital Financial, these factual differences are not 

sufficient to overcome the similarity of the nature of the Representative Plaintiff’s claims.”); 

Cornn v. UPS, Inc., No. 03-2001, 2005 WL 588431, at *8 (N.D. Cal. Mar. 14, 2005) (“Rule 23 

does not require a class representative for each job category that may be included in the class.”). 

 The Court confirms its preliminary conclusion, reached on April 12, 2016, that typicality 

is satisfied.  See Rec. Doc. 16183 at 23–24. 

4. Rule 23(a)(4): Adequacy 

 “Rule 23(a)(4) is satisfied where: (1) the named plaintiffs’ counsel will prosecute the 

action zealously and competently; (2) the named plaintiffs possess a sufficient level of 

knowledge about the litigation to be capable of taking an active role in and exerting control over 

the prosecution of the litigation; and (3) there are no conflicts of interest between the named 

plaintiffs and the absent class members.”  Hamilton v. First Am. Title Ins. Co., 266 F.R.D. 153, 

163–64 (N.D. Tex. 2010), vacated and remanded for reconsideration of predominance, 423 Fed. 

App’x 425 (5th Cir. 2011); see also Feder v. Elec. Data Sys. Corp., 429 F.3d 125, 129 (5th Cir. 

2005).  The Court confirms its preliminary conclusion that adequacy is satisfied.  See Rec. Doc. 

16183 at 24–25. 

(A) Class Counsel Are Adequate 

 Both the members of the New Class and the existing DHEPDS Class have been 

adequately represented throughout these proceedings, including the negotiation of the HESI and 

Transocean settlements.  Class Counsel regularly engage in complex litigation similar to the 

present case and have demonstrated their dedication by devoting substantial effort, energy, and 

resources to the prosecution of this action, including discovery, trials, and appeals; and by 
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negotiating, finalizing, and implementing the Proposed Settlements.  See Stirman v. Exxon Corp., 

280 F.3d 554, 563 (5th Cir. 2002). 

(B) Class Representatives Are Adequate 

 The class representatives are clearly adequate, as they include individuals and businesses 

asserting loss from the same event.  The class representatives have remained reasonably 

informed about the settlement terms and process, which they have followed, participating in each 

approval process.  Cf. Stott, 277 F.R.D. at 325 (finding Rule 23(a)(4) satisfied where the class 

representative “will continue to take an active role in the prosecution of this class action and 

administration of this proposed settlement to its conclusion”).  All class representatives have 

attested in declarations filed with the Court that they reviewed and discussed the Settlement 

provisions with New Class Counsel and they believe the New Class Settlement is fair to the 

entire class.  See Morales Decl. ¶¶ 5, 7; Petitjean Decl. ¶¶ 5, 7; Taliancich Decl. ¶¶ 5, 7; Yates 

Decl. ¶¶ 5, 7; Reels Decl. ¶¶ 5, 7; Morgan Decl. ¶¶ 5, 7.10 

(C) There Are No Conflicts of Interest Among the 
Class. 

 This case suffers from none of the problems identified in Amchem, where the Court noted 

a potential intraclass conflict, in the context of a settlement with an overall cap, between 

individuals who had already been injured by asbestos and those who had only been exposed to it.  

Cf. Amchem, 521 U.S. at 626 (explaining that “for the currently injured, the critical goal is 

generous immediate payments” whereas “exposure-only plaintiffs [have an interest] in ensuring 

an ample, inflation-protected fund for the future”).  Rather, the proposed New Class consists 

exclusively of individuals and businesses that have already suffered loss and have potential 

                                                 
10 The Class Representatives Declarations were submitted as Exhibit 5 of the PSC’s Final Approval Brief. Rec. Doc. 

21423-5. 
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standing to claim punitive damages.  The New Class settlement compensates class members for 

punitive damages through detailed, objective distribution criteria. 

 Both as a matter of process and as a matter of substance, this class settlement avoids all 

of the concerns that have prevented approval in cases such as Amchem, 521 U.S. 591, Ortiz v. 

Fibreboard Corp., 527 U.S. 815 (1999), and In re Katrina Canal Breaches Litig., 628 F.3d 185 

(5th Cir. 2010).  All class members are protected by a specific, detailed, and objective 

framework that was developed and promulgated publicly by the Claims Administrator.  The 

differences within the framework are rationally related to the relative strengths and merits of 

similarly situated claims. 

c. This Settlement Class Satisfies Rule 23(b)(3)’s Requirements 

1. Common Questions Of Law and Fact Predominate 
Over Individual Issues 

 As the Court preliminarily concluded on April 12, 2016, predominance is clearly satisfied 

here.  Rec. Doc. 16183 at 25–26. 

 Where “defendants’ liability predominates over any individual issues involving plaintiffs, 

and the Settlement Agreements will insure that funds are available” to compensate plaintiffs, 

predominance is satisfied.  In re Chinese-Manufactured Drywall Prods. Liab. Litig., 2010 WL 

92498, at *11 (E.D. La. Jan. 10, 2012).  The Phase One and Phase Two Trial proceedings 

conclusively demonstrate the existence of predominant issues that can (and, in fact, were) 

manageably and effectively tried on a common and essentially “class-wide” basis.  A phased trial 

investing significant time in resolving common questions of law and fact supports the conclusion 

that the settlement class can meet the Rule 23(b)(3) test for predominance.  Madison v. 

Chalmette Ref., LLC, 637 F.3d 551, 556 (5th Cir. 2011) (recognizing that a court’s selection of a 

phased trial structure may be evidence of the importance of common questions and justify class 
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certification on liability) (citing Watson v. Shell Oil, 979 F.2d 1014, 1017–18 (5th Cir. 1992) and 

Turner, 234 F.R.D. at 601). 

 Whether HESI and Transocean’s conduct warranted potential liability for punitive 

damages is “unquestionably an important and overarching issue that does not vary by class 

member.”  Klonoff Decl. ¶ 77.  Such punitive damages claims are suitable for classwide 

treatment.  See, e.g., In re Deepwater Horizon, 739 F.3d 790, 811 (5th Cir. 2014) (approving 

certification of settlement class where common issues included “[w]hether punitive damages are 

available as a matter of law” (alteration in original)), cert. denied sub nom. BP Expl. & Prod. 

Inc. v. Lake Eugenie Land Dev., Inc., 135 S.Ct. 754 (2014); Jenkins v. Raymark Indus., Inc., 782 

F.2d 468, 471 (5th Cir. 1982) (approving district court’s certification of (b)(3) class of asbestos 

claimants in which the common issues included the amount of punitive damages for which 

defendants were liable); Watson v. Shell Oil Co., 979 F.2d 1014, 1019 (5th Cir. 1992) (affirming 

proposed trial plan for single-incident class action involving punitive damages claims). 

 Finally, as the Second Circuit has noted in a persuasive analysis of the predominance 

requirement as applied to settlement classes: 

While the predominance inquiry will sometimes be easier to satisfy in the 

settlement context, other requirements of Rule 23 “designed to protect absentees 

by blocking unwarranted or overbroad class definitions,” such as the Rule 

23(a)(4) requirement of adequate representation, will “demand undiluted, even 

heightened attention.”  [Amchem, 521 U.S.] at 620; see also In re Prudential Ins. 

Co. Am. Sales Practice Litig. Agent Actions, 148 F.3d 283, 308 (3d Cir. 1998) 

(suggesting that the key to Amchem appears to be the careful inquiry into 

adequacy of representation”); In re Literary Works in Elec. Databases Copyright 

Litig., 654 F.3d 242, 250–55 (2d Cir. 2011) (vacating certification of settlement 

class of copyright owners because of conflicts among different categories of class 

members). 

In re Amer. Int’l Group, Inc. Sec. Litig., 689 F.3d 229, 240 (2d Cir. 2012).  But as analyzed 

above, there are no adequacy of representation problems under Rule 23(a)(4) here, nor are there 

intraclass conflicts. 
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 Nor is the class definition overbroad, improperly sweeping in too many absent class 

members.  As the Court discusses below, several non-class members have objected to being 

excluded from the New Class settlement.  The parties were careful in the boundary lines they 

drew in defining the class.  See New Class Definition in Appendix A. 

(A) Common Questions of Fact Predominate Over 
Individual Issues 

 This case arises from the blowout of one well, starting on one date, and the discharge of 

oil from one location.  It is therefore clear that the vast majority of the contested factual 

questions are common to all class members and that the case includes a number of issues “whose 

resolution ‘will resolve an issue that is central to the validity of each one of the class member’s 

claims in one stoke.’”  Stukenberg, 675 F.3d at 840 (emphasis and alterations omitted) (quoting 

Wal-Mart Stores, 564 U.S. at 350).  As the Judicial Panel on Multidistrict Litigation explained in 

centralizing nearly all Deepwater Horizon-related litigation in this Court, actions arising from 

the Deepwater Horizon “indisputably share factual issues concerning the cause (or causes) of the 

Deepwater Horizon explosion/fire and the role, if any, that each defendant played in it.” Rec. 

Doc. 1 at 3. 

 All of the key factual questions in this litigation are common among members of the 

class.  The question of whether the conduct of HESI or Transocean warrants punitive damages is 

a question of fact.  Assuming that punitive damages were justified, the determination of the 

overall amount of punitive damages is another question of fact common to the group.  These 

common issues of fact are relevant in spite of this Court’s Phase One Findings of no recklessness 

or gross negligence on the part of HESI and Transocean.  See In re Nassau County Strip Search 

Cases, 461 F.3d 219, 228 (2d Cir. 2006) (noting that the fact an issue was resolved by stipulation 

“does nothing to alter the fundamental cohesion of the proposed class”); Klonoff Decl. ¶ 61 
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(“The Phase One trial proves beyond question that the punitive damages issues can be tried—

and, indeed, already have been tried—on an aggregate basis.”). 

 If this case is not resolved as a class action, in theory each plaintiff might have to 

individually litigate each of these fact questions.  Each claimant might need to attempt to present 

proof of their individual damages.  In sum, litigation of these issues would “involve the same 

cast of characters, events, discovery, documents, fact witnesses, and experts.”  Am. B1 Master 

Compl. (Rec. Doc. 1128) at 151.  Relitigating these issues seriatim “would be a massive waste of 

judicial resources, as the vast majority of the issues of law and fact in this case . . . are common 

to all the class members.”  In re Dell Inc., No. 06-726, 2010 WL 2371834, at *4 (W.D. Tex. June 

11, 2010), aff’d sub nom. Union Asset Mgmt. Holding A.G. v. Dell, Inc., 669 F.3d 632 (5th Cir. 

2012); see also In re Sch. Asbestos Litig., 789 F.2d 996, 1008 (3d Cir. 1986). 

 Because all members of the class trace their claims to a single known accident and a 

small group of defendants, this case bears no resemblance to Amchem, in which the class 

consisted of individuals “exposed to different asbestos containing products, for different amount 

of time, in different ways, and over different periods.” 521 U.S. at 624 (quoting the Third 

Circuit). Nor does this case bear any resemblance to Wal-Mart, 564 U.S. 338 (2011), in which 

the Court found that plaintiffs had little in common other than “Wal-Mart’s ‘policy’ of allowing 

discretion by local supervisors over employment matters.”  Id. at 355.  In contrast to Wal-Mart, 

in which the Court held that the cause of plaintiffs’ injuries varied with respect to the manager to 

whom each was assigned, and how each manger interacted with the plaintiff in question, here 

each class member traces his injury directly to the same genesis—a single well blowout 

stemming from the same operative causes.  See Klonoff Decl. ¶ 80. 
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(B) Common Questions of Law Predominate Over 
Individual Issues 

 Just as common questions of fact clearly predominate over individual issues, so do 

common questions of law.  All of the New Class’s claims for punitive damages arise under 

general maritime law (a species of federal common law).  Klonoff Decl. ¶ 79.  Accordingly, the 

applicable general maritime law unites the New Class, although that law does provide varying 

definitions for gross negligence and the imposition of punitive damages.  Nevertheless, this is not 

an Amchem scenario, in which the class is fragmented by a multiplicity of state laws that control 

the viability of claims. 

 While the New Class includes members from across the Gulf region, five states, rather 

than 50, are involved.  Moreover, in this case, involving a maritime casualty, state law is 

preempted by federal law.  See, e.g., Bundle B1 Order (Rec. Doc. 3830) at 18, 38; Bundle C 

Order (Rec. Doc. 4578) at 17. 

(C) Issues of Individual Injury Do Not Defeat 
Predominance for Purposes of Evaluating The 
New Class’s Certification 

 “[T]he necessity of calculating damages on an individual basis will not necessarily 

preclude class certification,” particularly where damages may “be determined by reference to a 

mathematical or formulaic calculation.” Steering Comm. v. Exxon Mobil Corp., 461 F.3d 598, 

602 (5th Cir. 2006); accord Sterling v. Velsicol Chem. Corp., 855 F.2d 1188, 1197 (6th Cir. 

1988); Bell Atl. Corp. v. AT&T Corp., 339 F.3d 294, 306–07 (5th Cir. 2003); Bertulli v. Indep. 

Ass’n of Cont’l Pilots, 242 F.3d 290, 298 (5th Cir. 2001); Eatmon v. Palisades Collection LLC, 

No. 08-306, 2011 WL 147680, at *12 (E.D. Tex. Jan. 18, 2011); Moore v. Int’l Filing Co., No. 

10-0086, 2010 WL 2733116, at *3 (S.D. Miss. July 8, 2010); Lonergan v. A.J.’s Wrecker Serv. of 

Dallas, Inc., No. 97-1331, 1999 WL 527728, at *7 (N.D. Tex. July 8, 1999), aff’d sub nom. AJ’s 
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1 REPORTER'S CERTIFICATE 

2 The State of Ohio, ) 

3 SS: 

4 County of Cuyahoga. 

5 

6 I, Wendy L. Klauss, a Notary Public 

7 within and for the State of Ohio, duly 

8 commissioned and qualified, do hereby certify 

9 that the within named witness, GREGORY JOHN 

10 GALAN, was by me first duly sworn to testify 

11 the truth, the whole truth and nothing but the 

12 truth in the cause aforesaid; that the 

13 testimony then given by the above-referenced 

14 witness was by me reduced to stenotypy in the 

15 presence of said witness; afterwards 

16 transcribed, and that the foregoing is a true 

17 and correct transcription of the testimony so 

18 given by the above-referenced witness. 

19 I do further certify that this 

20 deposition was taken at the time and place in 

21 the foregoing caption specified and was 

22 completed without adjournment. 

23 

24 

25 

212-279-9424 
Veritext Legal Solutions 

www.veritext.com 212-490-3430 
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1 I do further certify that I am not 

2 a relative, counsel or attorney for either 

3 party, or otherwise interested in the event of 

4 this action. 

5 IN WITNESS WHEREOF, I have hereunto 

6 set my hand and affixed my seal of office at 

7 Cleveland, Ohio, on this 6th day of April, 

8 2018. 

9 

10 

11 

12 

13 

14 Wendy L. Klauss, Notary Public 

15 within and for the State of Ohio 

16 

17 My commission expires July 13, 2019. 

18 

19 

20 

21 

22 

23 

24 

25 

212-279-9424 
Veritext Legal Solutions 

www. veritext.com 212-490-3430 
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